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the eighteenth amendment. If it is not, then the view of the prin- 
cipal case 18 is probably correct; if it is, then the question arises as 
to the source and amount of this power of the states to legislate. 
As to the source, the ratification of the amendment amounted either 
to a grant of a part of the police power to Congress, 19 or a grant 
of all power, with a re-grant of a limited power to the states; 20 as 
to the amount, the power of the states is either equal to 21 or less 
than 22 that of Congress. It is submitted that the better view is that 
legislation by the states is proper legislation ; that the states in rati- 
fying the amendment granted to Congress an equal power with 
themselves to enforce prohibition, and, at the same time and as a 
corollary, granted to themselves a power over importations and ex- 
portations of intoxicating liquors. 

L.L. T. 

Constitutional Law: Taxation: Constitutionality of 
Soldiers' Bonus Law — Statutes granting bonuses of one sort or 
another to the soldiers and sailors who served in the Great War have 
been passed in nineteen states 1 as well as in many of the foreign coun- 
tries. 2 The constitutionality of these various laws has in several 
instances been assailed, but always unsuccessfully until the recent 
decision of the New York Court of Appeals in the case of People v. 
Westchester County National Bank 3 in which it was held that the 
New York Bonus Act was violative of the state constitution. 

The New York Bonus Act was passed in 1920 4 and, as required 
by its terms, was submitted to the people and was approved by a 
decisive majority of nearly 800,000 votes. The act provides for 
the payment of ten dollars for each month of service to every per- 
son, male or female, who served in active duty in the military or 
naval service during the Great War and who at the time of enter- 
ing into such service was a resident of the state of New York. Pro- 
vision was made for the financing of the bonus by the issuance of 
bonds by the state. The law was held invalid on the ground that 
it gives the credit of the state to the soldiers and sailors, not to 
satisfy any obligation that the state owes them, but as a gratuity. 

The fundamental question here is one of taxation. An indi- 
vidual may do as he will with his money. The state may not. No 
principle of law is better established than that declaring that a tax 

18 Supra, n. 7. 

19 Supra, n. 4. 

20 Supra, n. 3. 

21 Supra, n. 6. 

22 Supra, n. 5. 

1 California, Connecticut, Maine, Massachusetts, Michigan, Minnesota, 
Montana, Nevada, New Hampshire, New Jersey, New York, North Dakota, 
Oregon, Rhode Island, South Dakota, Vermont, Washington, Wisconsin, and 
Wyoming. 

2 Italy, France, Great Britain, Canada and Australia. 

* (Aug. 31, 1921) 65 N. Y. L. Jour. No. 138, 231 N. Y. 465. 
♦N. Y. Laws, 1921, ch. 872, § 5. 
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may be levied only for a public purpose. 5 Originally evolved by the 
courts without reference to any special constitutional provision, this 
limitation on the taxing power has now been either expressly written 
or impliedly read into the Federal Constitution as well as into the 
constitution of every state. 8 Just exactly what is a public purpose, 
however, remains one of the unsolved riddles of the law. Nowhere 
have the courts attempted to define the term. Nor could they define 
and fix that which in the nature of things defies exact definition. 
In a sense the question of what is a public purpose in taxation is 
identical with the question as to the limits of state action — a con- 
stantly changing concept according to present conditions and pres- 
ent opinion. 7 The courts as a rule leave each case to be determined 
by its own peculiar circumstances. 8 An examination of the cases 
dismisses one in a state of perplexing confusion. Two tendencies, 
however, stand out clearly. The first is the increasingly wide range 
of purposes that are termed public. 9 While the earlier cases laid 
down a historical test for the determination of public purpose, basing 
it mainly on the course and usage of the past, 10 the more recent ones 
recognize the principle of growth and change, and the new public 
needs springing from the increasing complexity of life. 11 The other 
tendency, especially in the more liberal courts, is the great degree 
of weight attached to the legislative determination that the purpose 
is public. Every presumption in its favor is indulged, and only 
clear and demonstrated usurpation of power will authorize judicial 
interference with legislative action. 12 As to the wisdom of such 
legislation, the courts may not interfere. In questions of policy 

» Loan Association v. Topeka (1875) 87 U. S. (20 Wall.) 655, 22 L. Ed. 
455 ; Gray, Limitations of Taxing Power, § 169. 

* Public purpose in taxation is a requisite to due process under the 
Fourteenth Amendment. Fallbrook Irrigation District v. Bradley (1896) 164 
U. S. 112, 41 L. Ed. 369, 17 Sup. Ct. Rep. 56. Green v. Frazier (1920) 253 
U. S. 233, 238, 64 L. Ed. 887, 40 Sup. Ct. Rep. 499. 

T Cf. Kohler, Philosophy of Law, p. 242 (Modern Legal Philosophy 
Series, XII) : "What sphere is the State to take into its own hands? This 
question is governed by principles of historical conditionally." Duguit, 
Law in the Modern State, pp. 35-48 : "The content of public service is always 
varying and in a state of flux. With the development of civilization the 
number of activities related to public need grows." 

8 Green v. Frazier, supra, n. 6; Gray, Limitations of Taxing Power, § 176. 

9 Jones v. City of Portland (1917) 245 U. S. 217, 62 L. Ed. 252, 38 Sup. 
Ct. Rep. 112; Green v. Frazier, supra, n. 6. 

10 People v. Salem (1870) 20 Mich. 452, 4 Am. Rep. 400; Loan Assn. 
v. Topeka, supra, n. 5. 

11 Supra, n. 9. This seems a natural reflex of the growing creed of 
larger governmental intervention, and a repudiation of. the old Jeffersonian 
theory of the less government, the better. 

12 Green v. Frazier, supra, n. 6. Perry v. Keene (1876) 56 N. H. 514. 
To justify the court in declaring a tax void, the "absence of public interest 
in the purpose for which money is raised by taxation must be so clear and 
palpable as to be immediately perceptible to every mind." State v. Cornell 
(1898) 53 Nebr. 556, 74 N. W. 59, 68 Am. St. Rep. 629. 
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the legislature is the final arbiter 13 — a doctrine that is required by 
our tripartite theory of government. 

Some purposes for which taxes are levied are clearly public, as, 
for example, taxation for public highways, police, etc. In these 
cases the public benefit is primary and direct. Certain cases are 
also upheld as expenditures for direct public benefit even though 
incidentally benefiting individuals. Such are subsidies to rail- 
roads. 14 The difficult cases involve direct benefit of individuals with 
but an incidental advantage to the public. On the one hand, the 
courts have upheld appropriations involving gifts to charity, 15 to 
sufferers from public calamity, 16 pensions to civil employees, 17 the 
furnishing of free textbooks to high-school pupils. 18 On the other 
hand, they have held void taxes levied for cash scholarships to in- 
digent students, 19 and for sufferers from public calamities. 20 

The promotion of patriotism constitutes a clear public purpose. 21 
And generally the recognition of a moral, equitable or honorable 
obligation, such as would bind the conscience or honor of a just 
man although the "debt" could obtain no recognition in a court of 
law, will constitute a sufficiently public purpose to uphold a tax. 22 
Such are cases where beneficial services have been performed for 

13 Jones v. City of Portland, supra, n. 9 ; Green v. Frazier, supra, n. 9. 

14 Perry v. Keene, supra, n. 12. 

15 County of Sacramento v. Chambers (1917) 33 Cal. App. 142, 164 Pac. 
613; Board of Directors v. Nye (1908) 8 Cal. Ap.p. 527, 97 Pac. 208; State v. 
Edmondson (1914) 89 Ohio St. 351, 106 N. E. 41. 

"Gillan v. Gillan (1867) 55 Pac. 430; State v. Nelson (1890) 1 N. D. 
88, 45 N. W. 33, 26 Am. St. Rep. 609, 8 L. R. A. 283; State ex rel. New 
Richmond v. Davidson (1902) 114 Wis. 563, 88 N. W. 596, 90 N. W. 1067, 
58 L. R. A. 739. 

"Pennie v. Reis (1889) 80 Cal. 266, 22 Pac. 176; O'Dea v. Cook (1917) 
176 Cal. 659, 169 Pac. 366. 

"MacMillan Co. v. Clarke (1920) 60 Cal. Dec. 675, 1-94 Pac. 1030. See 
9 California Law Review, 431. 

19 State ex rel. Garth v. Switzler (1898) 143 Mo. 287, 45 S. W. 245, 65 
Am. St. Rep. 653, 40 L. R. A. 280. 

2" Patty v. Colgan (1893) 97 Cal. 251, 31 Pac. 1133 (Relief for Tia Juana 
flood sufferers) ; Lowell v. Boston (1873) 111 Mass. 454, 15 Am. Rep. 39 
(sufferers from a great fire). 

21 Daggett v. Colgan (1891) 92 Cal. 53, 28 Pac. 51 ; Stephens v. Chambers 
(1917) 34 Cal. App. 660, 168 Pac. 595. 

22 Gray, Limitations of Taxing Power, §326. U. S. v. Realty Co. (1896) 
163 U. S. 427, 41 L. Ed. 215, 16 Sup. Ct. Rep. 1120. In this case it is 
intimated that in relation to the exercise of the taxing power based upon 
moral and honorable claims against the public treasury, Congress and the 
state legislatures stand upon the same plane. This is true only where some 
state constitutional provision does not interfere. Thus the courts have 
construed the California Const. Art IV § 31, as decreeing that the state shall 
have no conscience. It may know neither honor nor morals. It may recog- 
nize nothing but strictly legal claims. Bourn v. Hart (1892) 93 Cal. 321, 
28 Pac. 951, 27 Am. St. Rep. 203; Conlin v. Bd. of Supervisors (1893) 99 
Cal. 17, 33 Pac. 753, 37 Am. St. Rep. 17, 21 L. R. A. 474; Molineux v. State 
(1895) 109 Cal. 378, 42 Pac. 341, 50 Am. St. Rep. 49; Taylor v. Mott (1899) 
123 Cal. 497, 56 Pac. 256; Powell v. Phelan (1903) 138 Cal. 271. 71 Pac. 335. 
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the state, 23 where state employees have been injured physically 24 or 
financially 28 in the course of their service, or where property has 
been injured by a public improvement and damage was not recover- 
able in an action at law. 26 

Do gratuities to soldiers come under this head ? In general, ap- 
propriations to soldiers fall into three distinct classes: pensions, 
bounties, and bonuses. Pensions, such as the Federal pension to 
those who have been disabled in the service are valid beyond cavil. 27 
Bounties, such as were common during the Civil War, to encourage 
enlistment, have been universally upheld, 28 as tending to relieve the 
community from an impending draft. The bounty system of the 
Civil War, however, was peculiar and is now obsolete. 29 Bonuses 
given to conscripts as well as volunteers for past services, regard- 
less of injury or actual need, do not so clearly serve a public pur- 
pose. The crop of cases harvested in the wake of the Civil War 
on this question is hopelessly conflicting, some holding bonuses valid 30 
while the preponderating view regarded them unconstitutional as 
serving no public purpose. 31 The cases arising out of the Great War 
have unanimously held that bonuses serve a public purpose. 32 The 
principal case is in accord with this view, holding that the purpose 
is public as an incitement to patriotism and an encouragement to 
defend the country in future conflicts. 

But in New York the question whether the tax is levied for a 
public purpose is no longer the sole test as to the proper use of the 
state's credit. The state constitution lays down two further limi- 
tations on the taxing power of the legislature. It can neither give 
nor loan the credit 33 of the state to an individual, nor may it loan 

23 Cole v. State of New York (1886) 102 N. Y. 48, 6 N. E. 277. 

"Munro v. State (1918) 223 N. Y. 208, 119 N. E. 444. 

2 « Guilford v. The Supervisors (1855) 13 N. Y. 143. 

28 Matter of Borup (1905) 182 N. Y. 222, 74 N. E. 838, 108 Am. St. 
Rep. 796. 

" U. S. v. Halt (1878) 98 U. S. 343, 25 L. Ed. 180. The pension laws 
of the U. S. are coeval with the organization of the government under the 
present constitution. 

28 Brodhead v. City of Milwaukee (1865) 19 Wis. 624, 88 Am. Dec. 711; 
Gray, Limitations of Taxing Power, § 333 ; 7 A. L. R. 163 n., and cases there 
cited. 

29 The Selective Service Act, U. S. Comp. Stats. 1918, U. S. Comp. 
Stats. Ann. Supp. 1919, §§ 2044a-2044k expressly forbade such bounties. 

30 Brodhead v. City of Milwaukee, supra, n. 28 ; see note 7 A. L. R. 1644. 
3i Beach v. Bradstreet (1912) 85 Conn. 344, 82 Atl. 1030; Mead v. Acton 

(1885) 139 Mass. 341, 1 N. E. 413; Bush v. Board of Supervisors (1899) 159 
N. Y. 212, 53 N. E. 1121, 70 Am. St. Rep. 538, 45 L. R. A. 556. 

32 State ex rel. Atwood v. Johnson (1919) 170 Wis. 218, 175 N. W. 589, 7 
A. L. R. 1617 (Cash Bonus Law) ; State ex rel. Atwood v. Johnson (1920) 
170 Wis. 251, 176 N. W. 224 (Educational Bonus Law) ; Gustafson v. 
Rhinow (1920) 144 Minn. 415, 175 N. W. 903; State ex rel. Hart v. Clausen 
(1921) 194 Pac. 793 (Wash.), 13 A. L. R. 580, 587n. 

33 N. Y. Const. Art. 7 § 1 : "The credit of the state shall not in any 
manner be given or loaned to or in aid of any individual, association or 
corporation." 
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or give the money 84 of the state to any corporation or private under- 
taking. The interdiction of the constitution would not have pre- 
vented the raising of a bonus in New York by direct taxation, be- 
cause individuals are not included in the language of section nine 
of article eight of the constitution forbidding a gift of money. But 
giving the credit of the state to an individual by the issuance of bonds 
falls within the inhibition of section one of article seven of the 
constitution, unless in recognition of a moral obligation against the 
state. The discharge of a moral obligation owed by the state is not 
a gift, according to the decisions. The majority opinion, however, 
holds that the bonus to the soldiers is a pure gratuity and not the 
payment of an obligation, as no moral obligation rests on the State 
of New York to compensate the soldiers. Any such moral duty 
rests solely on the Federal government, for the Federal government 
alone summoned the warriors into service. They were not in any 
respect servants of the state. Hence there could be no foundation of 
a claim — even an imperfect one — against the state. 

The exact ground of the decision seems to be based on a subtlety. 
The court takes refuge in the distinction between the identity of 
state and nation — a distinction that seems somewhat artificial and 
outworn at this late day, and in the face of a war involving the 
existence of both. 35 Once granting that the legislature is free to 
assume liability in law when liability may be found in equity or 
honor, 36 the solemn declaration of the legislature and electorate of 
New York that such a moral obligation does rest upon the state 
should be conclusive on the court. It is for the people of New York 
to say whether the state's conscience feels disturbed. Furthermore, 
is there not something incongruous in the attempt to apply strict 
legal concepts to the exact incidence of a moral obligation? 

T. W. D. 

34 N. Y. Const. Art. 8 §9: "Neither the credit nor the money of the 
state shall be given or loaned to or in aid of any association, corporation, 
or private undertaking." 

35 "The service that preserved the life and safety of the nation preserved 
at the same time the life and safety of the states." Cardoza, J. in dissenting 
opinion of the principal case. See to the same effect Gilbert v. Minnesota 
(1920) 254 U. S. 325, 65 L. Ed. 146, 41 Sup. Ct. Rep. 125; State ex rel. 
Atwood v. Johnson, supra, n. 32; Gustafson v. Rhinow, supra, n. 32; State 
ex rel. Hart v. Clausen, supra, n. 32. See also Bd. of Directors v. Nye 
(1908) 8 Cal. App. 527, 540, 97 Pac. 208; Stephens v. Chambers (1917) 34 
Cal. App. 660, 666, 168 Pac. 595. 

36 In California it seems clear beyond question that a bonus such as 
that under discussion could not be sustained. The Constitution of California, 
Art. IV § 31 interdicts the giving or lending of the money or credit of the 
state to any individual even though he have a claim in justice or morals to 
relief. His claim must be strictly legal. See cases supra, n. 22. See also 
McClure v. Nye (1913) 22 Cal. App. 248, 133 Pac. 1145, in which it was held 
that an appropriation for the purpose of paying the transportation of Civil 
War veterans to a Gettysburg Reunion, though worthy, was clearly a gift 
within the constitutional inhibition. 



